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According to applicants, the application is a continuation of

Application 07/725,213, filed June 25, 1991, which is a

conti nuation of Application 07/339,573, filed April 18, 1989.
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This is an appeal fromthe final rejection of clainms 27
through 29. In an Anendnent After Final (paper nunber 10),
cl ai m 282 was anended.

The di scl osed invention relates to antenna structure for
a hand-hel d cellular tel ephone. The antenna includes at | east
two parallel, co-planar patch radiating elenents that are
el evat ed above a ground reference plane by a conductive
pedestal nounted on the ground reference plane. A feedpoint
on one of the patches is connected to the output of a
transmtter via a cable, and a feedpoint on the other patch is
connected to the input of a receiver via a separate cable.
According to the clainmed invention, the two cabl es are not
connected to one anot her.

Claim27 is the only independent claimon appeal, and it
reads as foll ows:

27. An antenna for use with a hand-held cellular
t el ephone which is held to the head of a user when in use, the
cellul ar tel ephone including a radio frequency transmtter
having a transmtter output term nal and a radi o frequency

recei ver having a receiver input termnal, the antenna
conpri si ng:

2 According to the exam ner (Answer, page 1), the
amendnent to claim 28 obviated the indefiniteness rejection.
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A. a receive radiating elenment having a receiver
f eedpoi nt, the receiver feedpoint directly connected to the
receiver input of the receiver via a receiver input cable, the
receive radiating elenment forned as a first patch having a
maj or axis;

B. atransmt radiating elenment having a transmtter
feedpoint, the transmtter feedpoint being directly connected
to the transmtter output via a transmtter output cable, the
transmtter and receiver cables being separate from one
anot her and not connected to one another, the transmt
radi ati ng el enent forned as a second patch having a maj or
axis, the transmt radiating elenent disposed in the sane
pl ane as the receive radiating elenent, and such that the
maj or axis of the transmt radiating elenent is parallel to
the major axis of the receive radiating el enent;

C. a ground reference plane, disposed adjacent the
receive and transmt radiating elenments and positioned such
that the ground reference plane is between said radiating
el enents and the head of a user when the tel ephone is in use;
and

D. spacing neans for spacing the ground plane fromthe
receive and transmt radiating elenents, said spacing nmeans
connecting electrically to the ground reference plane and
i ncluding at | east one conductive outer surface, said spacing
nmeans being positioned to isolate the receive radiating
el enment fromthe transmt radiating el ement.

The references relied on by the exam ner are:

Dodi ngt on 2,947,987 Aug. 2,
1960
Yokoyama et al. (Yokoyama) 4,641, 366 Feb. 3,
1987
Zakman 4,876, 552 Cct. 24,
1989
MGrr et al. (McGrr) 5,231, 407 July 27,
1993
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(filed Apr. 18,
1989)

Clainms 27 through 29 stand rejected under the judicially
created doctrine of obviousness-type double patenting as being
unpat ent abl e over clains 1 through 20 of MG rr.?3

Clains 27 and 28 stand rejected under 35 U S.C. § 103 as
bei ng unpat ent abl e over Zakman or Yokoyana.

Claim29 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Zakman or Yokoyama in view of Dodington.*

Reference is made to the final rejection, briefs, and the
answer for the respective positions of the appellants and the
exam ner.

CPI NI ON
We have carefully considered the entire record before us,

and we will reverse all of the rejections.

% The subject application and MG rr both originated from
Application 07/339,573 filed on April 18, 1989.

4 Al t hough Dodi ngton may not be listed under the prior art
of record (Answer, page 3), the rejection of record (Fina
rejection, pages 4 and 5; Answer, pages 5 and 6; Brief, pages
12 and 13) clearly states that Dodington is used in the
rejection of claim?29. Thus, the om ssion of Dodington from
the list of prior art of record is treated as harm ess error.
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Turning first to the obvi ousness-type doubl e patenting
rejection, the exam ner indicates (Final rejection, pages 5
and 6) that:

Al t hough the conflicting clainms are not identical,
they are not patentably distinct fromeach other
because at least clainms 7, 9, 19 and 20 thereof
recite the three basic el enents of patches as

radi ati ng el enents, ground reference and pedestal in
specific ternms and arrangenents, broadly recited in
this application as clains 27-29. The recitation of
el ectrically connected in the patent clains

I nplies/include capacitive coupling. The broader
clains 27-29 define the sane antenna arrangenent of
t he patented cl ai ns.

Appel  ants respond (Brief, pages 13 and 14) that:

While, admittedly, the stated elenents are found in
the clains of the present application, the "separate
feedline" structure is not found in the clains of

U S. Patent 5,231,407. As explained above, the
clai ms define a novel conbination of receive patch
el ement having a receiver feedpoint, a transmt
patch el enent having a transmtter feedpoint, with
separ ate cabl es connected between the receiver and
the receive patch feedpoint, and the transmtter and
the transmt patch feedpoint. This separate
feedline structure is not recited in the clains of
the issued patent, and is not obvious in view of the
prior art,

The obvi ousness-type double patenting rejection of clains 27
through 29 is reversed because none of the clainms in MGrr

recites appellants' clained separate cables for the two patch
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f eedpoi nts, and because the exam ner has not addressed the
| ack of such "separate feedline" structure in McGrr's clains.
Turning next to the obviousness rejection of clains 27
and 28 based upon the teachings of Zakman or Yokoyama, there
i's no di spute between appellants and the exam ner that both
Zakman and Yokoyama di sclose all of the antenna structure set
forth in clains 27 and 28, except for the noted "separate
feedl i ne" cable structure. In Figure 5 of Zakman, the two
pat ches 503 and 505 are fed signals at feedpoints 519 and 521,
respectively. Zakman discloses that "a signal source 513
(having an internal resistance 515 and a feedline inductance
517) is connected to appropriate two-point connection points
519 and 521 on either side of notch 511" (colum 4, lines 15
through 19). It is clear fromthis disclosure in Zakman that
the cables leading fromthe two feedpoints 519 and 521 are
connected together. In Figure 6 of Yokoyama, cables 61 and 62
are connected to feedpoints 53 and 54, respectively, and the
opposite ends of the two cables are tied together at point 64.
The cl ai ned "cabl es bei ng separate from one anot her and not

connected to one another” is |ikew se not taught by Yokoyana.
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Appel | ants argue that neither Zakman nor Yokoyama teaches
or woul d have suggested the cl ai med separat eness of the cables
(Brief, pages 5 through 12). The examiner's |line of reasoning
for finding clainms 27 and 28 obvious is as foll ows:

[I]t is recognized by the antenna artisan that at
sonme point along the receiver path and transmtter
path, there exists separate signal feeders to
respectively connect thereto. Thus, it would have
been obvious to a skilled artisan to separately
feed, by providing separate feed cables, to the
receiver and fromthe transmtter, when connecting
respecti ve antennas in Zakman (Answer, pages 4 and

5).
. The [ Yokoyama] feedlines 61, 62 feed a common
line 63. [sic] however, it would have been obvi ous
to a skilled artisan to provide separate feedlines to
t he transmtter and receiver (Answer, page 5).

[ T] he suggestion of feeding separate receive
signals to feedpoint 521 and separate transmt signals to
feedpoint 519 to the receiver/fromthe transmtter had

been made and recogni zed by the skilled artisan as well
Wit hin the conmmon know edge thereof. In other words, it is
al ways obvi ous and taken for granted by the antenna
engi neer t hat separate antennas, shown by Zakman or
Yokoyama et al and desi gned for separate transmt and
recei ve frequencies, nay be separately fed or connected to
the transmtter or receiver. The nere history of
t he conmuni cations arts | eads the skilled artisan to
separate feedi ng because separate transmtters and
separate receivers were built before transcei vers were.
The reference (i.e., either Zakman or Yokoyama et al)

7



Appeal No. 96-0365
Application 07/983, 145

does not have to specifically suggest to the skilled
artisan that separate feeding cables may be used to f eed
the separate patch antennas di scl osed therein. Such

separate feedline cables are taken for granted and are

certainly comon know edge of the antenna/ RF engi neer

(Answer, pages 8 and 9).

Wthout the benefit of at least a scintilla of evidence
in the record to support the exam ner's extensive |line of
reasoning, we are inclined to agree with appellants' argunent
that the exam ner's reasoning is nothing nore than
"conclusionary statenents which are inperm ssibly notivated by
the teaching of the present invention, rather than the prior
art, and therefore are based upon hindsight" (Reply Brief,
page 2). The obviousness rejection of clainms 27 and 28 is
reversed.

In the obviousness rejection of claim?29, Dodington was
cited by the exam ner (Answer, page 5) to show that the use of
a third patch in an antenna was well known in the art. The
obvi ousness rejection of claim?29 is reversed because
Dodi ngt on does not cure the cabl e separateness shortcomng in

t he teachi ngs of both Zakman and Yokoyana.

DECI S| ON
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Al'l of the rejections of record have been reversed. The

decision of the examner is, therefore, reversed.

REVERSED
)
KENNETH W HAI RSTON )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
JERRY SM TH )
Adm ni strative Patent Judge ) APPEALS AND
)
) | NTERFERENCES
)
LEE E. BARRETT )
Adm ni strative Patent Judge )
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Patricia A Sheehan
CESARI & McKENNA
30 Rowes Wharf
Boston, MA 02110
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